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A CURIOUS CHAPTER IN CONSTITUTION- 
CHANGING 

£ L *" I AHE organization of the state within the Constitu- 
1 tion ", declares Burgess, " determines whether the 
state shall develop with peaceable continuity or 
shall suffer alternations of stagnation, retrogression and revolu- 
tion." * It is for the purpose of assuring this orderly evolution, 
this gradual yet certain adaptation of the mechanism of gov- 
ernment to constantly changing conditions, that in our consti- 
tutions, and especially in our written federal and state constitu- 
tions, provision has been made to render amendment and re- 
vision possible without uprooting the foundations upon which 
they were laid. The extent to which these amending clauses 
are " workable", the measure in which they meet the real needs 
of the people and prove capable of withstanding the shocks of 
spasmodic agitation or of passing popular frenzy, must be the 
test of their sufficiency and usefulness. If " unworkableness " 
produces stagnation, it is sure to cause steadily deepening dis- 
content and to invite recourse to extra-constitutional or semi- 
constitutional devices which border on revolution. It is my 
purpose in this article to describe the interesting, if not unique, 
experiences undergone by one of our American commonwealths 
in emancipating itself from the seemingly insuperable rigidity 
of its constitution. 

Nebraska made the transition from territorial government to 
statehood in 1867 under a constitution hurriedly patched to- 
gether by the legislature the preceding year to meet the exi- 
gencies of post-bellum politics and " counted in " by not too 
scrupulous methods. The new commonwealth was in a rudi- 
mentary stage of society. It was a typical frontier state, with 
few inhabitants, sparse settlements and but little accumulated 
wealth. With the advent of the railroads and the consequent 
influx of a more heterogeneous population, a demand arose for 

1 Burgess, Political Scitnce, I, p. 137. 
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a more up-to-date constitution. The first attempt to gratify 
this demand proved abortive, the constitution drafted by the 
convention of 1871 failing to gain ratification at the polls. 
More successful was the constitutional convention of 1875. 
Nebraska's new constitution, prepared by this second conven- 
tion, was modeled chiefly upon the recently adopted constitu- 
tion of Illinois and embodied the customary dual machinery for 
amendment. Amendments proposed by the legislature, three- 
fifths of the members of each house approving, would be sub- 
mitted to the people at " the next election of Senators and 
Representatives ", provided that the text had been published 
at least three months before the popular vote. The consent of 
" a majority of the electors voting at such an election " was re- 
quired for the enactment of the amendment. If several amend- 
ments were submitted at the same time, the electors must be 
permitted to vote on each separately. In case a more thor- 
ough recasting of the constitution were contemplated, the legis- 
lature might similarly submit the question whether a constitu- 
tional convention should be called, and, upon popular approval 
of the project, the legislature would arrange for the election of 
delegates. Whether in the form of a new constitution or in the 
form of separate amendments, the work of the convention 
would have to be submitted to the electors and could be ratified 
only by " a majority of those voting for and against the same". 
On its face, this plan appeared perfectly simple and wholly 
adequate. Was it not left to the people at will to change the 
framework of their government whenever moved to do so? 
The voters chose the members of the legislature who, as their 
representatives, must submit any measure insistently demanded 
by the people and the same majority that elected these legis- 
lative representatives would ratify an amendment or call a 
constitutional convention. Would not the danger be more apt 
to lie in the opposite direction, that successive fads promoted 
by demagogic schemers or ill-considered cure-alls for cursory 
political ills might be hastily ingrafted upon the fundamental 
law, before the people had time for sober second thought? 
The constitution of 1875 included many valuable features and 
afforded salutary protection of individual liberty against official 
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and corporate aggression. It was a question rather of retaining 
and safeguarding these advantages than of shutting out desir- 
able reforms. The possibility that chronic indifference on the 
part of the people might completely block all constitutional 
changes, after the manner provided, not only did not at the 
time suggest itself but was demonstrated only as the result of 
repeated trials and disappointments. 

For thirty years, despite the constant submission of amend- 
ments, the Nebraska constitution of 1875 remained exactly as 
originally adopted, with just one exception. During this period 
no less than twenty-three proposals were put before the peo- 
ple by the legislature, but though the votes "for" on most of 
them exceeded the votes "against", all of them failed of the 
requisite majority of the total vote cast in the election. The 
only exception was an amendment raising the pay of the legis- 
lators. After having been lost once, this was rescued and de- 
clared adopted upon re-submission two years later, thanks to 
the dubious expedient of a " recount ", the recount being made 
with liberal allowances by the lawmakers who were to be the 
beneficiaries. In the meantime, a contributory decision had 
been secured from the Supreme Court to the effect that the 
needful constitutional majority for adopting amendments was 
not the total number of ballots, nor the total vote for governor, 
but the total for candidates for the legislature in the several 
districts. 1 This achievement inspired like recounts on several 
subsequent proposals, yet without result. It is curious to note 
that these recounts always increased the affirmative vote, but 
left the negative vote substantially as returned by the canvass. 
A final effort was put forth to amend the amending clause, only 
to be frustrated by the same shortage of votes, due to the in- 
difference of the voter who left his ballot unmarked. 

It may be urged with some degree of plausibility that, if the 
people of Nebraska refused to vote in sufficient numbers to 
ratify these amendments by simple majority of those partici- 
pating in the election, they thereby afforded proof positive that 
they were content with the existing constitution and in fact 

1 State v. Babcock, 17 Neb. 188. 
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were opposed to the amendments presented for their determ- 
ination. It is hardly reasonable to assume, however, that the 
inhabitants of what had become a prosperous and promising 
commonwealth really wanted their governor and the judges of 
their highest court to continue to serve them for $2500 a year, 
because that was the salary fixed in 1875 ; nor that they wished 
to cling tenaciously to their guaranties of civil liberty and 
equality before the law and at the same time to nullify these 
rights by refusing to provide judicial machinery capable of dis- 
pensing prompt and speedy justice, any more than that they 
preferred to have their school funds farmed out as perquisites 
of their custodian. Though amendments to remedy these de- 
fects were voted on ineffectively more than once, those con- 
cerned in their correction refused to charge the responsibility 
to anything but the inertia and neglect of duty on the part of 
the non-voting electors. 

Under stress of this discouraging situation, recourse was 
finally had to a novel procedure incorporated into a new ballot 
law enacted by the legislature of 1901. By the terms of this 
law, 1 in the submission of constitutional amendments " where 
a ' for ' and ' against ' vote is required and where any political 
party has in state convention taken action as a party either for 
or against such amendment", the name of such party "shall be 
printed directly over the words ' for ' or ' against ' as the case 
may be so as to plainly indicate to the voter the stand taken by 
such party on such amendment ". The official instructions to 
the voter read as follows : " If you wish to vote a straight 
ticket, make a mark in the circle at the top of the ballot to the 
right of the name of your party and your ballot will then be 
counted for every candidate, and as approval of party action 
on any constitutional amendment, of that party on your ballot ". 
This ballot form, so far as it relates to the mechanism of 
voting on constitutional amendments, was reenacted in the 
Ballot Law of 1903, and, as will be shown later, was much 
further developed with noteworthy consequences in the Direct 
Primary Law of 1907. 

1 Laws of Nebraska, 1901, Chapter 29. 
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Here was a complete reversal of the previously accepted rule 
and long-established practice. Where formerly only such bal- 
lots as were distinguishably so marked were counted for the 
adoption of a constitutional amendment and all others operated 
as negative votes, now all straight party-circle ballots, if the 
party convention had given its endorsement by resolution, were 
to be counted " for " unless the voter expressly indicated other- 
wise. The party-circle ballot would thus become an affirmative 
(or negative) vote by implication and the negligent easiest-way 
voter would be transferred from the " against " column to the 
" for " column though he might have had no intention of sup- 
porting the amendment. By virtue of this device, a constitu- 
tional amendment ordinarily should be safely " put across ". 
But would the new plan be sanctioned by the courts? That 
question must have its answer before any amendment so adopted 
could be regarded as secure. By peculiar chance the Nebraska 
party-circle law was copied the next year by the legislature of 
Ohio and applied at once in that state with the acquiescence 
of the supreme court of Ohio. By oversight, probably, it was 
not employed in connection with the amendment submitted in 
Nebraska in 1904, no action being taken by the party conven- 
tions of that year. It was utilized, however, to facilitate the 
adoption in 1906 of an amendment creating an elective State 
Railway Commission, and the judicial decision upholding its 
validity was rendered early in 1907. After discussing the col- 
lateral issues raised by the pleadings, the judge who wrote the 
opinion declared : ' 

The third question submitted by the attorney-general is stated as 
follows : " Is there authority of law for counting for the constitutional 
amendment the straight party votes of the Republican, Democratic and 
People's Independent Party? " In 1895 a statute was enacted provid- 
ing for the submission of constitutional amendments when two or more 
were proposed. The two principal things accomplished by this act 
were to require the State to furnish the official and sample ballots for 
submitting such amendments and to enable the voter to vote for or 
against all the proposed amendments, or questions printed on the 

1 State v. Winnett, 78 Neb. 391. 
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ballot, by simply making a cross-mark opposite the word "yes" or 
" no " according to the answer he wishes to give. . . . In 1901, how- 
ever, an act was passed by the legislature amending twelve sections of 
the general election law [being the party-circle law]. . . . The re- 
quirement of the constitution is : " When more than one amendment 
is submitted at the same election, they shall be so submitted as to en- 
able the electors to vote on each amendment separately ". The ob- 
jection that the provisions of our statute above quoted are not such 
"as to enable the electors to vote on each amendment separately " 
when several amendments are submitted, appears to be without founda- 
tion. The voter may vote a straight party ticket if he desires but he 
is not compelled to do so. He may vote a straight party ticket in 
general and make such exceptions as he desires either as to the indi- 
vidual candidates or as to any proposed constitutional amendment. 
The directions for so doing in the statute appear to be practicable and 
without uncertainty. It is not the duty of the court to suggest 
methods of submitting constitutional amendments to the vote of the 
people. The duty of devising and applying such methods is devolved 
upon the legislature and, unless the method adopted by the legislature 
is manifestly a violation of the constitution, and unless it clearly ap- 
pears that the method adopted by the legislature will not make it prac- 
ticable for the voters to express their judgment as to each amendment 
proposed, the courts are not at liberty to disregard the will of the legis- 
lature. . . . The provisions contained in the act are complete in 
themselves and cover the whole general subject and ought to be re- 
garded as the final expression of the legislative will. 

The path was now open for the next step. The legislature, 
in session at the very time this decision was rendered, abolished 
nominating conventions and set up the state-wide primary 
charged with the function not only of naming candidates but 
also of determining party action on all proposals to alter the 
constitution. How this feature of the law was to operate may 
be gathered from the section * relating to that subject : 

At the general primary election next preceding any general election 
at which any constitutional amendment shall by law be required to be 
submitted to the electors of the state, it shall be the duty of the Secre- 
tary of State, at the same that he shall certify the names of candidates 

1 Laws of Nebraska, 1907, Chapter 52, Section 35. 
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for state officers to the County Clerks, likewise to certify to such 
County Clerks any amendment or amendments to be submitted at the 
general election, and it shall be the duty of the County Clerks to cause 
to be printed in the primary election ballots of all political parties the 
question of such constitutional amendments in the same manner and 
form as required to be printed on the official general election ballots, 
and each elector may declare himself in favor of or against any such 
amendments the same as at such general election. The Election Boards 
in the various precincts shall make returns of the number of votes in favor 
of and against any such amendment to the County Clerk at the same 
time and in the same manner as upon candidates for nomination, and 
such returns shall be canvassed by the County Canvassing Boards with 
other returns, and the County Clerk shall make return to the Secretary 
of State of the votes upon such amendments with the other returns of 
this act. Such returns shall be canvassed by the State Canvassing 
Board and, if a majority of the electors of any party voting upon such 
amendment shall declare in favor of or against any such amendment, 
such declaration shall be considered as a portion of the ticket of such 
party and shall be so certified by him to the various County Clerks. 

No longer was it to be optional with political parties to take 
a position for or against a proposed amendment or to refrain 
from either expression ; the question was to be put by law to 
the members of all parties participating in their party primaries 
and no matter how small the vote (comparatively few vote when 
nominations are uncontested), the decision of the majority in 
the primary would suffice to deliver all electors who should vote 
a straight ticket for that party in the final poll. Obviously the 
chances would now favor adoption of any amendment which 
might be submitted, unless one or more of the major political 
parties should reject it in the primary. And so it worked out 
— but only for a little while. (See accompaying table.) Two 
amendments were adopted in 1908 following the first state-wide 
primary, one of them increasing the number and pay of su- 
preme court judges, and the other enlarging the field of invest- 
ment for the state school funds. In 1910, an amendment to 
limit voting to fully naturalized citizens was lost, the Democratic 
primary having placed that party on record against it. In 1912, 
five amendments carried with endorsements of all the parties, 
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among them, the initiative and referendum, whereby a third 
method of changing the constitution was provided, namely, 
upon petition of fifteen per per cent of the electors and ratifica- 
tion by majority of those voting on proposition, such majority 
being not less than thirty-five per cent of the total vote. In 
19 14, three more amendments were submitted by the legislature 
and in the primary were endorsed by six political parties but 
even with the benefit of the party-circle vote and with no or- 
ganized opposition, all three failed to poll a majority of all the 
votes cast in the ensuing election. To this outcome may be 
ascribed the absence in the election of 191 6 of constitutional 
amendments submitted by the legislature and the presence of 
two proposed by initiative petition. One of these two amend- 
ments was lost; the other, prohibiting alcoholic beverages, was 
adopted. 

The principal controversial subjects — direct legislation, pro- 
hibition and woman suffrage * — having now been disposed of, 
and opposing interests being no longer actively obstructive, the 
demand for a comprehensive revision of the constitution through 
a constitutional convention became more insistent. Respond- 
ing to this demand, the legislature of 191 7 agreed to have the 
question put to the voters in the manner prescribed for ordinary 
amendments. In the primary all parties were placed on record 
as favorable to the summoning of a constitutional convention, 
albeit in the case of each of the two major parties the number 
of voters approving the convention fell short of a majority of 
the total number of votes registered by the party. In the sub- 
sequent election the convention call was approved by a vote of 
123,292 to 51,600 out of a total vote of 225,717. One is 
tempted to speculate on what might have been the fate of the 
proposition had party-circle ballots not been counted as affirm- 
ative. Fully cognizant of this condition, the convention, after 
formulating forty-one amendments, decided to take no avoid- 
able risk and ordered a special election for their popular ratifi- 
cation forty days in advance of the regular election. But two 

1 A temporary settlement of the woman-suffrage question was effected by the grant 
of a limited statutory franchise in anticipation of the federal amendment. 
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or three of the amendments evoked controversy and all of them 
were adopted by votes ranging from 69,626 "for" and 13,624 
"against" to 41,083 "for" and 38,738 "against"; that is to 
say, the majorities ranged from 56,002 to 2,345 in a total vote 
of 93 1250. In the regular election six weeks later, the total 
vote cast was 382,743. 



Popular Vote on Amendments (to the State Constitution of Nebraska) 
Submitted at Regular Elections 



Year 



1882 
1884 

1886 
1890 



1892 
1896 



Subject 



1904 
1906 
1908 

1910 
1912 



1914 

1916 
1918 



Woman Suffrage 

Legislative Salaries 

Board of Railway Commsrs . . 

Legislative Salaries 

Prohibition 

Liquor License 

Enlarged Supreme Court. . . . 
Increase Judges' Salaries. . . . 
Board of Railway Commsrs. . 
School Fund Investment 
Enlarged Supreme Court 

Judicial Salaries 

Executive Salaries 

Judicial Power 

Lower Courts 

Five-Sixths Jury 

Board of Railway Commsrs . 

Number State Officers 

School Fund Investment 
Merging City and County . . . 

Voting Machine 

Improvement Boards 

Amending Clause 

Board of Railway Commsrs.. 

Increase Judges' Pay 

School Fund Investment 

Full Citizenship Voters 

Initiative and Referendum . . 

Legislative Salaries 

Board of Control 

Biennial Elections 

Home Rule Charters 

Progressive Taxation 

Five-Sixths Jury 

Executive Salaries 

* Woman Suffrage 

* Prohibition 

* Pure Food Department. . . . 
Constitutional Convention. .. 



Total 
Vote 



89068 
•35555 



138238 
214861 



197474 
217763 



232457 
194692 
271396 



243390 
259124 



246941 



191582 
264106 
197208 
225717 



Vote 
For 



25756 
51959 
22297 
65712 
82292 
75462 
86418 
69192 
80032 
84426 

84579 
61119 

59492 
60094 

59343 
73573 
67045 
60246 

78447 

56960 

62303 

60479 

32820 

147472 

214218 

213000 

100450 

189200 

173225 

'74939 
174151 
164569 

88068 
102891 

89385 

90738 
146574 

91215 
123292 



Vote 
Against 



Recount 
For 



5^93 
17766 
44448 
22236 
111728 
91084 
53022 
61519 
14185 
1 1258 
37896 
48532 
4761 1 

45377 
46576 
39006 

40597 
44063 

36679 . 
47634 ' 
44370 I 

45669 ! 

23497 ! 

8896 ; 
16271 : 

14395 
74878 

«55«5 

26335 I 

25439 ' 

25048 

32041 

82136 

63596 

76013 

100842 

"7532 

105993 

51600 



72497 



80569 
89050 
97644 



Recount 
Against 



22135 



37029 



' Initiated by Petition. 
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It was plain that the elasticity of the existing constitution 
depended upon an unworkable mechanism of amendment for 
which the supplementary method of initiation by petition was 
an inadequate corrective. It was also plain that ominous 
dangers lurked in continuance of the party-circle device. The 
convention therefore, rewrote the amending clause. Under the 
provisions of the new clause, constitutional amendments pro- 
posed by the legislature require for ratification only the same 
majority as amendments initiated by petition. They are to be 
printed on ballots distinct from the ballots containing the names 
of candidates for office. When two or more are submitted at 
the same time they must be so presented that each elector is 
able to vote for or against any one of them separately. Each 
amendment must receive the votes of a majority of those voting 
on the amendment, " provided, this majority be not less than 
thirty-five per cent of the total votes cast at such election ". 

This would seem to end the chapter, and doubtless it will do 
so, although, apparently by inadvertence, one of the old objec- 
tionable loopholes remains. The convention neglected to 
change the wording of the clause which provides for the re- 
vision of the constitution by special convention; in other words, 
nothing in the revised constitution prevents resort again to the 
circle ballot as a means of assuring the answer " yes " to the 
question " Shall a Constitutional Convention be called ? " As 
a matter of fact, under the existing law the same procedure 
would be valid for another convention as for the last, and it is 
quite believable that in no other way could the necessary major- 
ity of the total vote in a general election be obtained for any 
constitutional revision, under ordinary circumstances. Yet if 
Nebraska's experience teaches anything it is that the danger in- 
herent in such a questionable method of constitution-changing 
outweighs all possible advantages. 

Victor Rosewater. 

Omaha, Nebraska. 



